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      ) 
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      ) 

____________________________________) 

 

MEDSTAR FRANKLIN SQUARE MEDICAL CENTER’S REPLY TO SUBURBAN 

HOSPITAL, INC.’S OPPOSITION TO ITS CONDITIONAL MOTION TO STAY 

 

 On October 15, 2018, the University of Maryland Medical Center (“UMMC”) filed a 

Motion for Stay of the Certificate of Need Review process (the “Motion”) as to MedStar 

Franklin Square Medical Center’s (“MFSMC”) application for kidney and liver transplant 

facility services in Maryland Health Care Commission Docket Nos. 17-03-2405 and 17-03-2406.  

The stated premise of the Motion was that a pending change in the kidney and liver allocation 

policies by the Organ Procurement Transplant Network (“OPTN”), as implemented by its 

contract with the United Network for Organ Sharing (“UNOS”) policy, will render “obsolete” 

the existing Donation Service Area (“DSA”) as a basis for organ allocation, and render moot any 

justification for MFSMC’s programs.  See generally Motion at 10-13. 

 On November 5, 2018, MFSMC filed its Opposition to that Motion.  MFSMC continues 

to oppose that Motion. On the same day that MFSMC filed its Opposition, MFSMC also filed a 

conditional motion (“Conditional Motion”) to stay the review of Suburban Hospital, Inc.’s 

(“Suburban”) application for a Certificate of Need (“CON”) in this proceeding.  MFSMC did so 

because it believes that, in the event the Commission determines that a pending change in liver 

allocation policy requires a stay of CON applications until new policies can be proposed, 
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implemented and evaluated, then all pending applications for transplantation services should be 

stayed. 

 Suburban has since filed a 12-page response (“Response”) to MFSMC’s two-page 

Conditional Motion.  The first portion of that Response agrees with MFSMC’s position that the 

UMMC Motion should not be granted.  Conversely, the remainder of the Suburban Response 

states that the review in the instant proceeding should go forward even if UMMC’s Motion is 

granted and MFSMC’s applications are stayed.  As Suburban states: 

Yet even if the Commission had the power to issue a stay, and even if issuing a 

stay in response to policy changes could be done without prolonging the CON 

procedure well past its breaking point, the Commission should still deny MedStar's 

motion. Suburban has identified a need for a second liver transplant service in the 

Washington metropolitan area now. 

Response at 2. 

 MFSMC respectfully submits that this argument misconstrues the Conditional Motion.  It 

is axiomatic that an applicant for a Certificate of Need believes there is, indeed, a need to be 

filled.  That is why both MFSMC and Suburban have opposed UMMC’s motion. 

 However, if the Commission determines that the review of any application across the new 

geographical allocation scenario under consideration by OPTN should be “stayed” until the new 

policy is i) finalized, ii) adopted and iii) implemented, then all parties with pending applications 

must be subject to equal consideration. 

 In summary, given the relatively proximal locations of programs in the context of 

pending new OPTN guidelines for organ allocation, MFMSC respectfully requests that if the 

Commission decides to grant the UMMC motion and stay CON review of MFSMC’s 

transplantation service applications, it also stay CON review of Suburban’s application in this 

proceeding. 
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 Respectfully submitted, 

 

 

        
       _________________________________ 

       David C. Tobin, Esq. 

       Jennifer C. Concino, Esq. 

       Tobin, O’Connor & Ewing 

       5335 Wisconsin Ave., N.W. 

       Suite 700 

       Washington, D.C. 20015 

       202-362-5900 

 

Attorneys for MedStar Franklin Square 

Medical Center 

 

December 5, 2018 

 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on December 5, 2018, a copy of the foregoing Motion was served by 

e-mail and first-class mail on: 

 

Suellen Wideman, Esq. 

Assistant Attorney General 

Maryland Health Care Commission 

4160 Patterson Avenue 

Baltimore MD 21215-2299 

suellen.wideman@maryland.gov 

 

Conor B. O'Croinin, Esq. 

Zuckerman Spaeder LLP 

100 E. Pratt Street, Suite 2440 

Baltimore MD 21202-1031 

cocroinin@zuckerman.com 
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Thomas C. Dame 

Ella R. Aiken 

Hannah L. Perng 

Gallagher Evelius & Jones LLP 

218 North Charles Street, Suite 400 

Baltimore MD 21201 

(410) 727-7702 

eaiken@gejlaw.com 

tdame@gejlaw.com 

hperng@gejlaw.com 

James C. Bridgers, Jr. 

Acting Health Officer 

Charles County 

4545 Crain Highway 

POB 1050 

White Plains, MD 20695-1050 

Phone: 301.609.6900 

Fax: 301.934.0848 

james.bridgers@maryland.gov  

Dr. Travis A. Gayles, M.D., Ph.D. 

Health Officer 

Montgomery County 

401 Hungerford Drive, 5th Floor 

Rockville, MD 20850 

Phone: 240.777.1741 

Fax: 240.777.7771 

travis.gayles@montgomerycountymd.gov  

Pamela Brown-Creekmur, RN 

Health Officer 

Prince George's County 

1701 McCormick Drive, Suite 200 

Largo, MD 20774 

Phone: 301.883.7834 

Fax: 301.883.7896 

pbcreekmur@co.pg.md.us  

        
       _____________________________ 

       David C. Tobin 
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